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MS. Donna R. Searcy, secretary
Fedoral Communications Commission
1919 M Street, N.W.
washington, D.C. 20554 ~,

> Re: GC Docket No. 92-52

Dear Ms. searcy:

Transmitted herewith, on behalf of Playa Del Sol
Broadcasters, Inc., are an original and nine copies of its
Comments in the above-referenced proceeding. An additional
copy is being simUltaneously filed with the Commission'a copy
contractor.

An electronic reproduction of the original comments
containing the facsimile signature of counsel for petit10~r
is being filed pursuant to Section 1.52 of the Rules. Coun~el
will retain the original until the Commission's decision in
this proceeding is final and no longer subject to review.

Questions and copies of correspondence should be
directed to undersiqned ~ounsel.

\ very truly your&,

. ~:;;:·~;:'p'!tL9f5ii&--
.,......:-'

Joseph P. Benkert

JPBjt.mf
jpbp/"U
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Playa Del Sol Broadcasters, Inc. (WPlaya Del Sol")

demonstrates herein that revisions to the comparative criteria

used by the Commission to select which of several mutually

exclusive applications for a new broadcast station ShOUld be

granted are appropriate in li9ht of changes in the broadcast

industry and the commission's requlatory regime since adoption

of the Policy statement. Specific revisions to the criteria

Which appropriate include modification of the diversification

criteria to focus only upon other media interests in the

market. concerned. Interests outside the market concerned are

simply irrelevant.

Similarly, the integration criterion as currently
I

• applied ignores the recognized relationship between a
I

station's service in the public interest and its commercial

success, and the relationship between a station's commercial

success and its non-owner manager's job security. Whether or

not the inte9ration criterion is revised accordinqly, qranting

credits for integration of female owners into management has

been found impermissible by the U.S. Court of Appeals for the

District of Columbia Circuit, and would appear to contravene

the First Amendment to the U.S. Constitution inasmuch as the

Commission's rationale for granting such credit is to

in!luence program content.
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Playa Del Sol also demonstrates that rewarding

service continuity will provide long term benefits to the

industry and the publio.

Finally, Playa Del Sol demonstrates herein that any

revisions to the Commission's comparative criteria must be

applied to pending and future applications and prooeedings

alike.
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RECEIVED
JUI- 21992

In the Matter of

Re-examination of the Policy
statement on Comparative
Broadcast Hearings

To: The Commission

)
)
)
)
)

GC Docket No. 92-52

,

COMMENTS OF PLAYA DEL SOL BBOADCASTERS

Playa Del Sol Broaacasters, Inc.,l by its attorneys

and pursuant to Section 1.415 of the Commission's Rules,

hereby comments upon the Notice of Progosed Rulemakinq

("BEBMH ) in the above-referenced proceeding in which the

commission is reconsidering its POlicy statement on

comparative Broadcast Hearings, 5 R.R.2d 1901 (1965) ("Policy

statement"). In support Whereof, the followinq is

respeotfully shown:

1. Playa Del Sol Broadcasters, Inc. ("Playa Del SOl') is an
applicant tor a construotion permit for a new FK station
to operate on Channel 281A at Tucson, Arizona. Copies of
th... Comments are beinq served on all parties to that
proceed.ing.
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The Commission stated in the~ that the purpose of

the diversification criterion is to promote diversity of

viewpoints and to prevent undue concentration of economio

power. NPRM, sqpra, at 9, citing FCC y. National citizens

Committee tor Broadcasting, 436 U.s. 775, 780 (1978). Concern

with concentration of economic power was not announoed as an

underpinning for the diversification criterion in the Policy

statement, however, and such a concern was not a basis for the

diversification criterion before adoption of the Policy

state~ent. Thus, in explaining and critlcizinq the

Commission's pre-Policy statement criteria for selecting among

mutually exclusive broadcast applicants, then Hearing Examiner

H. Giffora Irion stated:

For a 900d many years the Commission has
adhered with a rather high deqree of consistency
to the dootrine that an applioation which will
tend to spread ownership of media of
communication should be preferred over one which
will conoentrate such ownership. The most
striking consequence of this criterion has been
to place newspapers in a disaavantaqeous position
against competing applicants, nut it also applies
to parties with other broadcastinq holdinqs. It
is, of course, contrary to the Commission's rules
for one person or company to hold interests in
two stations of the same category within a single
community, althouqh they may simultaneously own
an AM, FM or TV station in the same community.
the theory behind the divers1fication-of­
ownership doctrine 1s that it tends to keep the
channels of communication open to as large a
number of owners as possible and thus prevent
restriction of news and information. Whether
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this is actually accomplished in an age when so
much news emanates from network sources is
questionable, but, so far as local affairs are
concerned (disputes over bond issues, civic
problems, etc.), there is genuine ground fro
concern about allowing all organs of
communioation to be vested in the same hands.

Irion, FCC Criteria for EvalUAting competing A~plicants, 43

Minn. L. Rev. 479, 487-88 (1959).

The pre-Policy statement criteria are relevant

because the Commission stated in the PolicY Statement:

[W]e are not adopting neW oriteria which would
call for the intrOduction of new evidence, but
rather restricting the scope somewhat of existinq
factors and explaininq their importance more
olearly • - • .

policy statement, supra, at 1914. The regulatory oontext in

which the Policy statement was adopted is also relevant, and

shows a trend beqinninq as early as 1936 toward increased

restriction on media ownership combinations involving

broadcast stations.

In 1938, the Commission commenced a prooeeding to

consider restrictions on "chain" (network) broadcasting, and

sUbsequently adopted such restrictions in 1941. Those

restrictions were affirmed by the United States Supreme Court

in National Broadcasting CO. t Inc. y. united States, 319 U.S.

190 (1943). The chain broadcasting restrictions were (and

are) ineended to prevent the networks from dominatinq the

operations of existinq stations, with detrimental effect upon

the pUblic interest and unattiliated stations. Also in the
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early 1940s, the Commission considered barring common

ownership of newspapers and broadcast stations, but opted

instead to address such ownership combinations on a case-by­

case basis. 2 See FCC v. National citizens committee tor

Broadcasting, SURra, note 4 at 706. In the ensuing years, the

commission broadened its mUltiple ownership restrictions. ~

BuIes Governing standard ana High Frequency Broadcast

stations, 5 Fed. Reg. 2382, 2384 (1940); BuIes and Regulations

Governing Commercial Television Stations, 6 Fed. Reg. 2284,

2284-2285 (1941); Multiple ownersh1g of Standard Broadcast

stations, 8 Fed. Reg. 16065 (1943); MUltiple Ownership of AM,

FM. and Televisi,gnBroadcast St~tions, 18 F.e.c. 288 (1953);

and Mult1gle ownership of standard, FM and Television

Broadcast Stations, 45 F.e.C. 1476 (1964). One might surmise

that the "concern with undue concentration of economic powerN

grew as a post-hoc justification for the diversification

criteria out of continued concern for domination of the

national media by a few entities, ana the economic advantage

in combination selling of advertising by newspapers with radio

outlets.

In 1992, the Broadcast media is no longer aominated

by three networks owned by two entities having considerable

2. In the early years of broadcasting, newspapers were often
the only entities willinq and able to construct and
operate new broadcast stations.
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economic power. No lonqer are there so few broadcast stations

that common ownership of a newspaper and broadcast station

will provide market power in the sale of advertisements. No

lonqer are broadcast s~ations the only immediate electronic

media, or the only electronic media for that matter.

In 1992, there are a plethora of broadcast stations,

many of which are on the brink of financial failure, or which

have already failed, and the market is glutted with stations

which are for sale. Concentration of economic power is not an

issue, and entry into the industry for those with diverse

viewpoints is much more open. with the increase in the total

number of stations has come an increase in national ownership

qroups, minimizinq the concern with national control of the

media by a limited number of entities. Also with the increase

in the total number of stations has come an increase in the

number ot broadcast networks, and in the independent (non­

network) sources of syndicated (non-network) proqramminq.

The broadcast media ot 1992 also faces competition

from multi-channel electronic media such as cable, wireless

cable, satellite master antenna television, and perhaps soon,

.at.lli~s-dsliv8rAdna~ionwide multi-channel digi~al-audio and
,

audio-video broadcast servioes and telephone oompany-provided

audio and aUdio-video services. Teohnological advances

threaten to leave broadcasting a disadvantaged, sinqle-channel

inferior quality electronic media -- if such advances have not
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already done so. Indeed, the Commission has already ruled

that it will allow a single entity to hold the licenses of

multiple radio stations serving a single market, and has

relaxed the national mUltiple ownership limits, finding such

changes necessary to the economic survival of radio stations. 3

Revision of Multi~le Ownership Rules and Policies; 70 R.R.2d

903 (1992).

The developments outlined above, since the era in

which the Policy statement was adopted, acoentuate the fact

that the relevant market for the diversifioation criteria is

the local market only. Particularly where non-network

applicants are involved, it is the diversity of gatekeepers in

the local market that is relevant. That a licensee of a

station in market A is also the licensee of a station in

market S, in no way lessens the diversity of viewpoints

expressed in either market. Indeed, to the extent that

economies of scale or periodic subsidization of a station

which is economically weaker by a sister-station which is

stronger, is possible, non-local ownership interests (which

are not affected by the local economy) actually promote

viewpoint diversity.

3. Ownership combinations involvinq stations serving different
markets, rather than stations serving the same market,
~erve the dual purposes of enhancing the financial
stability and survivability of the stations and promoting
diverse viewpoints in each market.
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Thus, the Commission should modify the

diversification criterion to award comparative demeri~s only

to applioants having attributable media interests serving or

diatributed within the same market which the proposed station

will serve. Interests outside the market proposed to be

served are irrelevant.

II. Integration Credit Should
Be Awarded To Local Managers

Under the Policy statement, the Commission awards

comparative oredit to owners of proposed licensees who will be

integrated into management of the station on a day-to-day

basis. The Commission explained the basis for awardinq oredit

for such integration of ownership into ~anagement as follOWS:

It is inherently desirable that leqal
responsibility and day-to-day performance be
closely associated. In addition, there is a
likelihood of greater sensitivity to an area's
changing needs, and ot programming designed to
serve these needS, to the extent that the
station's proprietors actively participate in the
day-to-day operation of the station.

policy statement, supra, at 1909. The realities of broadcast

station operation, as they have developed and been recognized

by the Commission since 1965, lead ~o a different conolusion,

however.

First, the Commission has recognized that service in

the pUblic interest bears a direct correlation to a station's

financial performance. In pol~cies Regarding Detrimental
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Effects of New Broadcast Stations, 64 R.R.2d 583, 587 (1988),

in which the Commission eliminated the Carrell Doctrine and

the UHF Impact Policy, the Commission stated:

The carroll Doctrine alsc conflicts with our
general policy of relying wherever possible on
market forces rather than on government
regulation to direct the programming activities
of mass media industries. We have consistently
pursued regulatory policies intended to provide
opportunities for development of alternative mass
media technologies on the basis that an
unrestricted, competitive environment generally
leads to better service to the pUblic than
qovsrnmentally mandated market structures and
service requirements.

a.& alsQ, ~, Deregulation of Commercial Television, 56

R.R.2d 1005 (1984) (Commission eliminates proqramminq

guidelines, formal ascertainment requirements, limits on

commercialization and program log requirements stating, nWe

feel confident that existing and future marketplace forces

will ensure the presentation of programming that addresses

siqnificant issues in the community.·); Entertainment Forma~§

o~ Brqadgast stations, 37 R.R.2d 1679 (1976) receD. denied 41

R.R.2d 543 (1977), rev'd WNCN Lis~eners Guild y. FCC, 610 F.2d

838 (1979), rev'd~~ WNCN Listeners Guild v. FCC, 450

U.S. 582 (1981). (The Commission concluded that the public

interest is best served by promoting diversity in

entertainment formats through market forces and competition

among broadcasters); Transfer of Broadcast Facilities, 52

R.R.3d 10Sl, 1087 (1982) (Commission finds that win this



----------------~== -------------------

SENT BY: 6- 2-92 2:27PM 1 202 659 8101;#15/24

competitive environment the public interest is usually best

served by allowing station sales transactions to be regUlated

by market forces,· and eliminates "three-year rule").

Implicit in the principle that market torces best direct

licensee pro9ramming decisions and assure operation in the

pUblic interest is the recognition that the station which best

serves the pUblic interest will best succeed financially.

Weighing managerial responsiveness to market forces aqainst

this truism, one is struck with the irony of the Policy

statement. Non-owner managers are more sensitive to market

forces and are thus more likely to better serve the public

interest, to show better financial performance, and gain

security and financial rewards in their position, than are

owner-managers. Owner-managers have the luxury of being

selectively responsive to market forces, and thus of being

selectively responsive to the public interest, because they

are not sUbject to dismissal if they do not maximize the

station's financial performance.

Moreover, the Commission shoUld well appreciate that

manaqement of a broadcast station typically requires much more

~han a 40-hour per week commitment, and station managers

qenerally commit many more hours than the 40 hours necessary

to earn the maximum possible integration credit. Given the

extreme inflation in the sales prices ot broadcast s~ations

over the last decade, however, most licensees have other
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business interests or investments which command their

attention and limit their devotion to station operation at

least to the 40 hour-per-week commitment necessary for an

owner-manager to meet his integration pledqe. For a non-owner

station manaqer, however, successful station operations

(servioe in the public interest) and his job security are

obviouSly his sole or primary concern.

Modifying the integration criterion as proposed would

also serve the purposes of the diversification criterion, as

the escalation of the financial requirements to acquire a

licensed broadcast station has resulted in much greater

homogeneity among broadcast licensees than exists among

broadcast managers. Granting integration credit for purposes

ot fUll-time local non-owner manaqers would therefore provide

greater diversity of viewpoints in the local media.

Thus, the Commission should award maximum inteqration

credit for applicants for new broadcast facilities who propose

to employ fUll-time local manaqers at the proposed station.

III. F,male Enhangement Credit Should Not Be Awarded

In Lamprecht v. FCC, 958 F.2d 382, the U.S. Court of

Appaals for the District of columbia Circuit overturned the

Commission's award of enhancement credit tor inteqration of

temale owners into station management on a day-to-day basis,

finding that the preference violates the Equal Protection
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Clause of the Fifth Amendment to the u.s. constitution. The

court's decision was based larqely upon the finding that it

had not been shown that integration of female owners into

manaqement has any meaningful impac~ upon the presentation ot

·womens programming." Playa Del Sol agrees that as a result

of EKO requirements which promote female staffing of stations,

along with finanoial performance-motivated licenses

sensitivity to the pUblic interests, concerns and needs in

station's service areas, all stations have a strong motivation

to present a balance of programming serving the needs of their

service areas. Moreover, given that women generally represent

the larqest and most demographically important segment of a

station's aUdience, there are few or no disincentives for a

station to present women's proqramminq or viewpoints~

Most signifioantly, however, tor the Commission to

grant a preference intended to promote presentation of

particular viewpoints or ideas would violate the First

Amendment to the United States Constitution.

Thus, the commission should not award enhancement

credits for proposals to inteqrate female-owners into day-to­

day station management.
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IV. The Commission Should Award Comparative
credit For continuity Of Service

Another factor mitigating against the assessment of

comparative demerits under the diversification criterion for

out-of-service area broadcast interests is that service

continuity should be encouraged, but is actually discouraged

by the requirement that applicants propose to divest out-of­

service-area stations. while the mid-to-late 19805 was a boom

time for broadcast station brokers and attorneys, it was the

dark a;es for broadcast operations and the broadcast public.

stories abound of stations which were sold repeatedly durinq

this period, so that the staffs did not know whether they

would continue to be employed from one day to the next, over a

period of yearsl Naturally, the more talented or marketable

members ot these staffs of these stations sought more stable

employment, while the balance of these staffs was distracted

by uncertainty.

Playa does not sugqest that station transactions are

undesirable ~ §A, but when stations are bought and sold in

the expectation and speCUlation of profits from appreciation

(particularly of ·stick valueN ) and resale in an intlationary

market, licensees lack the incentives for operation in the

public interest to gain an increased share of the audienoe

which in turn results in increased station value. In o~her

words, such an inflationary market encourages making profits
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the easy way -- through holding a station while incurring the

minimu~ expense until station values appreciated qenerally,

and then selling itr rather than making profits the Rold­

fashioned way" -- through diligent ascertainment of the needs

and interests of the service area, and serving those needs and

interests in order to build market share and operating

profits, with station sales only as necessary to aoquire other

stations and pursue greater opportunities for serving the

PUblic interest.

promotinq continuity of ownership also promotes of

the pUblic interest by permitting radio station licensees'

operations to place currently ascertained community interests,

concerns and necessities in the context of what has gone on

before, and to provide that historical perspective on current

developments and events which can be so vital and give them

meaninq. Absent this perspective, public service and news

programminq lack depth and insight and are merely anecdotal

footnotes to local life. Long term broadcasters will also

have a better appreciation of the broadcaster's critical role

in an educated, informed and free society, and a better sense

of the journalistic e~hic, than will mere "profit seekers.-

To encouraqe continuity, the Commission should reward

those licensee. Whose operations are better characterized as

long-term commitments to pUblic service than pursuit of the

Nquick buck." Continuity of service credits shOUld be awarded



SENT BY: 6- 2-92 2:31PM 1 202 659 8101;#20/24

to applicants for new facilities who have continuously held

stations and operated them in the pUblic interest, sellinq

them only when necessary to pursue another long term station

ownership opportunity, rather than traffickinq in stations and

Mtlippingw them as quickly as a profit could be realized.

Awardinq such a credit as proposed would avoid

penalizing committed licensees for divesting stations to

~traQe-up· and better serve the public interests, and it would

avoid discouraging the transfer of stations to licensees who

may be more willing and/or able than the current licensees to

make investments in improvinq the stations and better servinq

the pUblic interest. Nevertheless, it would reward and

encourage long-term investments in servinq the public

interest, oonvenience and necessity, and thus discourage

deleterious trafficking in quest of short~ profits from

the purchase ana sale of stations, which is often accompanied

by licensees minimizing their investment in contemplation of a

quiCk sale and profit. 4 Indeed f the financial straits in which

many stations now find themselves are the result of licensees

4. Playa Del Sol also notes that the -application mills· which
are deleteriously deluging the commission with
applications for wirel••s cable authorizations often dupe
innocent ~embers of the public into investing in such
applioations with the promia. of huqe profits from sale of
an operating system, while minimizing the eXpense of
aoquiring, constructing and operating the facilities and
totally iqnorinq the possibility of earninq profits trom
operation ot such systems.
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purchasing the station under a relatively short, "balloon"

financin9 arrangement in contemplation of selling the station

to yet another buyer before the balloon payment tell due.

Thus, the commission should award applicants for

broadcast aU~horizations credits for continuity of servioe at

other facilities.

V. Modifications To The comparative Criteria Should
Be Ayplied To pending As Well As Futyre Proceegings

The Commission has proposed to apply any

modifications to its comparative criteria to applicants

designated for hearinq after tbe effective date ot the Order

aaopting revised criteria. While this may simplify

administrative matters by obviating the necessity to hold

pending proceedings in abeyance, it is not leqally defensible.

First, in Bechtel v. Fed@ral Communications commission, 957

F.2d 873 (D.C. Cir. 1992), the Court of Appeals tor the

District of Columbia stated that the Commission must consider

the effect of other changes in its policies and rules on the

comparative criteria. The Commission cannot justify enqaqinq

in that consideration with re$pect to the Bechtel case and

cases aesiqnated after adoption of revised criteria, but not

eases decided between January 31, 1992 (the date the Bechtel

decision was released) and the adoption of revised oriteria.

Application or the revised criteria to all pending
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applica~ions is also consistent with the 1965 policy statement

on comparative Broadcast Hearings, under which the Commission

is obligated to consider Nother relevant tactors. R Policy

statement, sypra, at 1913.

VI. Cgnclusion

Playa Del Sol has demonstrated herein that in today's

re9u1atory and business environment, the Commission can best

constitut1onally promote the operation of broadcast stations

in the pUblic interest. convenience and necessity by

(1) considerinq under the diversification criter1a only

stations servinq the same market, (ii) grantinq inteqration

oredit for ncn-owner local manaqers, and (iii) denying

enhancement credit tor integratign ot female owners. The

cammission shoula also grant continuity of service preferences

to reward and encourage long-term dedication to the pUblic

interest and d1scouraqe the elevation of personal interests

above the pUblic interest. Each of these changes should be

applied to pending as well as new proceedings, as continued

application of criteria the Commission recoqn1zes are flawed

and antiquated cannot be rationally justifiea.
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Respectfully submitted,

PLAYA DEL SOL BROADCASTERS, INC.

June 2, 1992

By: ~:
~OSeph P. Benkert

HOLME ROBERTS & OWEN
1700 Lincoln St., suite
Denver, co 80203
(303) 861-7000

=
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I, Teresa M. Fisher, a secretary in the law firm of Holme
Roberts & Owen, do hereby certify that I have on this 2nd day
of June, 1992, sent by United States First Class Mail, postage
prepaid, a copy of the foregoing ·COMMENTS OF PLAYA DEL SOL
BROADCASTERS· to the follo~inq:

Charles Dziedzic, Esq. *
Chief, Hearing Branch
Gary Schonman, Esq.
Mass Media Bureau
Federal Communications commission
2025 M street, N.W., Room 7212
Washington, D.C. 20554

David F. Tillotson, Esq.
Arent, FOX, Kin~ner, Plotkin & Kahn
1050 Connecticut Avenue, N.W.
Washinqton, D.C. 20036

* Hand Dalivered
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